[Tribal Letterhead]

April  __, 2010

The Honorable Peter R. Orszag

Director 

Office of Management and Budget 

Washington, D.C. 20503

Dear Director Orszag: 


On behalf of the 


[Tribe/Nation], I urge you to fulfill the Federal agency consulting obligations under Executive Order 13175. Compliance with that Executive Order requires the Agency to conduct formal Federal agency consultations with Native American and Alaska Native tribes prior to publication of any interim or final regulations pursuant to Section 811 of the National Defense Authorization Act of 2010 (Pub. L. No. 111-84).  These tribal consultations are necessary to evaluate any substantial, direct effects that such procurement regulations will have on tribes and their 8(a) enterprises -- impacts that were not considered in hearings or markup discussions, or other public opportunities for tribes to express their views or otherwise be consulted about Section 811 prior to its enactment.  


Executive Order 13175, signed by President Clinton on November 6, 2000, requires every Federal agency to create “an accountable process to ensure meaningful and timely input by tribal officials in the development of regulatory policies that have tribal implications.”  The Executive Order defines “policies that have tribal implications” as “regulations, legislative comments or proposed legislation, and other policy statements or actions that have substantial direct effects on one or more Indian tribes, on the relationship between the Federal Government and Indian tribes, or on the distribution of power and responsibilities between the Federal Government and Indian tribes.”  On November 5, 2009, President Obama issued a Memorandum for the Heads of Executive Departments and Agencies directing the head of each Federal agency to submit “a detailed plan of actions” to implement Executive Order 13175 within 90 days.


In January 2010, the Department of Defense (DoD) released its Plan of Action to Implement the Policies and Directives of Executive Order 13175, Consultation and Coordination with Indian Tribal Governments.  In February, the U.S. Department Education and the U.S. Department of Transportation also released their action plans to implement the Executive Order.  

Section 811 of the Act requires all Federal agencies to provide written justification and approval for all sole-source awards above $20 million made pursuant to Section 8(a) of the Small Business Act.  This new requirement changes long-standing small business statutory provisions, presently in 10 U.S.C. § 2304(f)(2), that exempt all 8(a) procurements from justification and approval requirements.  Section 811 will have a direct impact on 8(a) firms owned by Tribes, Alaska Native Corporations, and Native Hawaiian organizations that are currently the only contractors in the 8(a) program eligible to receive sole-source contracts over $20 million.  The revised justification and approval process to be applied government-wide will almost certainly create new regulatory burdens on these tribally-owned firms and the additional regulatory burden on contracting officers could discourage them from making sole-source awards to tribal-owned firms above this size, as permitted under the Small Business Act.  Because these new regulations will be policies that have serious tribal implications, the agencies must consult with tribes before developing an interim or final regulation.


The 



[Tribe/Nation] respectfully request that you direct OMB officials and other Federal Agencies to engage Native American and Alaska Native tribes in consultation, as called for in Executive Order 13175, prior to implementing new regulations pursuant to Section 811.  Federal contracting has been a critical element of economic development for many tribes and has provided countless benefits to Native communities.  Due to the substantial direct effect on one or more Indian tribe’s protect tribal resources and rights that could be caused by the implementation of section 811, tribal consultation is required by Executive Order 13175. 


We look forward to hearing from you and working with you to organize these important consultations expeditiously. 

Sincerely,

Chair

cc:
Kimberly Teehee, Senior Policy Advisor for Native American Affairs, 

White House Domestic Policy Council

Senator Byron L. Dorgan, Chairman, Senate Committee on Indian Affairs

Representative Nick J. Rahall II, Chairman, House Committee on Natural Resources 

Honorable Larry Echohawk, Assistant Secretary for Indian Affairs, 

Department of the Interior

Honorable Robert M. Gates, Secretary of Defense
April  __, 2010

Honorable Robert M. Gates 
Secretary of Defense
Department of Defense
1000 Defense Pentagon
Washington, DC 20301-1000

Dear Secretary Gates:


On behalf of the 


[Tribe/Nation], I urge you to fulfill the Federal agency consulting obligations under Executive Order 13175. Compliance with that Executive Order, requires the Agency to conduct formal Federal agency consultations with Native American and Alaska Native tribes prior to publication of any interim or final regulations pursuant to Section 811 of the National Defense Authorization Act of 2010 (Pub. L. No. 111-84).  These tribal consultations are necessary to evaluate any substantial, direct effects that such procurement regulations will have on tribes and their 8(a) enterprises -- impacts that were not considered in hearings or markup discussions, or other public opportunities for tribes to express their views or otherwise be consulted about Section 811 prior to its enactment.  


Executive Order 13175, signed by President Clinton on November 6, 2000, requires every Federal agency to create “an accountable process to ensure meaningful and timely input by tribal officials in the development of regulatory policies that have tribal implications.”  The Executive Order defines “policies that have tribal implications” as “regulations, legislative comments or proposed legislation, and other policy statements or actions that have substantial direct effects on one or more Indian tribes, on the relationship between the Federal Government and Indian tribes, or on the distribution of power and responsibilities between the Federal Government and Indian tribes.” On November 5, 2009, President Obama issued a Memorandum for the Heads of Executive Departments and Agencies directing the head of each Federal agency to submit “a detailed plan of actions” to implement Executive Order 13175 within 90 days.


In January 2010, the Department of Defense (DoD) released its Plan of Action to Implement the Policies and Directives of Executive Order 13175, Consultation and Coordination with Indian Tribal Governments.  The Plan of Action details existing DoD consultation programs and policies and provides a plan for additional outreach.  With regard to contracting, the Plan of Action discusses the DoD Indian Incentive Program, an initiative like the 8(a) Business Development Program, designed to encourage award of DoD contracts to contractors owned by Native American and Alaska Native Corporations and Native Hawaiian Organization contractors.  To fulfill its plan, the Department must consult with 8(a) firms which are majority owned by tribes, Native Hawaiian Organizations, and Alaska Native Corporations because the DOD’s implementation of section 811 will significantly affect protected tribal resources and rights as recognized by the DOD Action Plan section 5.3.4.
Section 811 of the Act requires all Federal agencies to provide written justification and approval for all sole-source awards above $20 million made pursuant to Section 8(a) of the Small Business Act.  This new requirement changes long-standing small business statutory provisions, presently in 10 U.S.C. § 2304(f)(2), that exempt all 8(a) procurements from justification and approval requirements.  Section 811 will have a direct impact on 8(a) firms owned by Tribes, Alaska Native Corporations, and Native Hawaiian organizations that are currently the only contractors in the 8(a) program eligible to receive sole-source contracts over $20 million.  The revised justification and approval process to be applied government-wide will almost certainly create new regulatory burdens on these tribally-owned firms and the additional regulatory burden on contracting officers could discourage them from making sole-source awards to tribal-owned firms above this size, as permitted under the Small Business Act.  Because these new regulations will be policies that have serious tribal implications, the agencies must consult with tribes before developing an interim or final regulation.


The 



[Tribe/Nation] respectfully request that you direct DoD officials to engage Native American and Alaska Native tribes in consultation, as called for in Executive Order 13175, prior to implementing new regulations pursuant to Section 811.  Federal contracting has been a critical element of economic development for many tribes and has provided countless benefits to Native communities.  New justification and approval requirements may significantly alter the regulatory landscape.  Due to the substantial direct effect on one or more Indian tribe’s protect tribal resources and rights that could be caused by the implementation of section 811, tribal consultation is required by both Executive Order 13175 and DoD policy.  

We look forward to hearing from you and working with your Department to organize these important consultations as expeditiously as possible.

Sincerely,

Chair

cc:
Kimberly Teehee, Senior Policy Advisor for Native American Affairs, 

White House Domestic Policy Council

Senator Byron L. Dorgan, Chairman, Senate Committee on Indian Affairs
Representative Nick J. Rahall II, Chairman, House Committee on Natural Resources 

Honorable Larry Echohawk, Assistant Secretary for Indian Affairs, 

Honorable Peter R. Orszag, Director Office of Management and Budget 
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